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Anorder wasenteredinthismatter on August 29, 1999, vacating the Court of Appeals August 28

order and stating a more detailed order would follow. Thisisthat order.

FACTS AND PROCEDURAL HISTORY
A. Wetakeasfactsthe mattersalleged and not controverted. Doeisafourteen-year-oldjuvenile
whose mother hasdied and whosefather isin prison. She hastherefore been adjudicated adependent
child and isaward of the state.
Doeispregnant astheresult of forciblerape. Through her guardian ad litem, Doe sought an
order from thejuvenile court permitting her to travel to Kansasto be examined to determine whether
thefetus sheiscarrying is viable and to obtain such medical treatment as may be appropriate under

Kansas law, including a therapeutic abortion.



Atthehearinginjuvenilecourt, the state appeared through its Department of Economic Security
(DES) and made no objectionto themotion. Thetrial judge neverthel esstook evidenceand eventually
heard from Doeaswell asher treating physician, counsel or, psychologist, and guardian ad litem. The
trial judge also ordered that Doe be examined by an independent psychiatrist appointed by the court.
It was reported that Doe understood the situation and the options available and had made areasoned
decision that she preferred to terminate the pregnancy if possible. The psychiatrist concluded that
withinthelimitsof her age, Doewascompetent to makethat decision. 1t also appeared that no Arizona
doctor waswilling or available to render the necessary medical treatment and that travel out of state
would be necessary.

Ontheforegoing basis, thetrial judge concluded at theinitia hearing and onmotionsfor rehearing
that it wasin Do€' sbest interest that shebe permitted totravel to Kansasto betreated by Kansasdoctors
practicing pursuant to and under the strictures of Kansas law, provided there was no expenseto and
no expenditure by the state of Arizona.

Having changeditsposition, DESthen petitioned thetrial judgefor reconsideration, requesting
only that the judge order an examination in Arizonabeforetravel and, if thefetuswasviable, that an
abortion be performedin Kansasin accordancewith Arizonalaw. When that motion wasdenied, DES
petitioned the Court of Appealsto enter an order staying or modifyingthetrial judge’ sruling, inaccord
with DES motion for reconsideration. On August 28, no further evidence having been presented,
the Court of Appeals nevertheless stayed the trial judge’ s order so that, before traveling to Kansas,
Doe could be examined by an Arizona physician to determine the viability of the fetus. The Court
of Appealsordered further that if the fetus was determined to be viable, an Arizona physician must
bein Kansasto ensurethat the Kansasdoctors proceedin accordancewith Arizonarather than Kansas

law.



Doethenfiledinthiscourt amotionto vacatethe Court of Appeals’ order, apetitionfor special
action and, alternatively, a petition for review. All parties agreed that unless Doe could travel on

August 29, the Kansas procedure would be unavailable.

B. The matter was then argued and submitted to the court, which concludes as follows:

1 Doeproduced evidencethat travel to Kansasfor examination and such medical treatment
aswould then be determined to be appropriate was medically necessary and in her best interests. The
state offered no evidenceto thecontrary. Thetrial judge’ sdetermination that thetravel and therapeutic
abortion were in Doe€' s best interests was therefore supported by the evidence.

2. The state made no showing hereor inthe Court of Appealsthat thetrial judge’ sruling
wasclearly erroneous or an abuse of discretion. The state’ sonly argument concerned application of
Arizonalaw to aKansasprocedure. Asall of the parties concede, apregnant woman hasaright under
federal law totravel and to obtain such medical treatment asmay be appropriateand lawful in another
state or country. Asall parties also concede, a pregnant woman has the right under federal law to a
therapeutic abortion when the pregnancy istheresult of rape or necessary to prevent seriousphysical
or mental injury. Doev. Bolton, 410 U.S. 179 (1973); see also United Satesv. Vuitch, 402 U.S. 62
(1971). Existing Arizonaand K ansas statutesal so providefor termination of apregnancy or abortion
of aviable fetusif necessary to preserve the life or health of the mother. Neither party claimed the
Arizona statutes are unconstitutional.

3. Doe' s status as award of the state does not give the state the authority to restrict her
constitutional rights, including her right to interstate travel, or to deprive her of appropriate medical
treatment. Doe’ sstatusdoesgivethe statetheright and obligation to determinewhat travel and medica

treatment are appropriate and in Doe' sbest interests. That determination was made by thetrial judge



following ahearing at which due processwas provided Doeand thestate. Had her parentsbeen available
and decided it wasin her best interests, they surely could have taken Doeto Kansas. A ward hasno
fewer rights when the state is acting as a parent.

4, The Court of Appealserred inrequiring aKansas medical procedureto be performed
accordingto Arizonarather than Kansaslaw. Arizonalaw appliesto proceduresperformedin Arizona
and can have no extra-territorial application.

Ontheuncontested factsand record presented to us, the court concludesthat the Court of Appeals
erredinstayingthetrial judge sorder determining that it wasin Do€’ sbestintereststotravel toKansas
to obtain appropriate medical treatment under Kansaslaw and in requiring aprocedure in Kansasto
be performed in accordance with Arizonalaw.

ITISORDERED, therefore, that thiscourt’ sAugust 29, 1999 order isaffirmed, and the Court
of Appeals August 28 order is vacated.

Chief Justice Zlaket and Vice Chief Justice Jonesdissent fromthisorder and will fileforthwith
a statement of the grounds for dissent.

Dated this day of August, 1999.

Stanley G. Feldman, Justice

Frederick J. Martone, Justice

Ruth V. McGregor, Justice
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